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STATEMENT OF THE CASE

This matter came before the Utah State Tax Comaridsr a Formal Hearing on November
8, 2006. On November 7, 2006, Auditing Divisidime(“Division”) submitted a Motion in Limine to Liin
the Testimony of PETITIONER REP. 3 (“Motion in Ling"), in which it argued that portions of
PETITIONER REP. 3’ testimony would violate the dazvidence rule. At the Formal Hearing, the partie
presented oral arguments concerning the Divisibtoson in Limine. In addition, PETITIONER REP. 3
was allowed to testify on all issues, so that &&itnony would be available for consideration isecthe
Commission denied the Division’s Motion.

The Division argued that PETITIONER REP. 3, whotie general manager of
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PETITIONER (“PETITIONER”), should not be allowed testify that the terms of a contract between the
Petitioner and one of its customers was differaantshown on two written invoices that the Petgion
prepared and sent to its customer. Although caqeterally do not allow parol evidence to contratlie
terms of an integrated agreement, they must ferehine whether the written document was an iategr
contract, i.e., a writing that was the final andngbete expression of the agreemefee The Cantamar,
L.C.C. v. Champagnd 42 P.3d 140 (Utah App. 2006); re Armstrong292 B.R. 678 (1DCir. 2003). In
determining whether the writing was intended by flagties to be an integrated contract, any relevant
evidence, including parol evidence, is admissil@ee Novell, Inc. v. The Canopy Group, |82 P.3d 768
(Utah App. 2004).

The Commission must determine whether the two tesat issue are integrated contracts.
Accordingly, PETITIONER REP. 3’ testimony is relexao these proceedings. For this reason, the
Commission denies the Division’s Motion in Liminedcawill consider PETITIONER REP. 3’ testimony in
determining whether the invoices at issue are mateg contracts. If that determination is yestéstimony
will be limited to clarify any ambiguity that mayist in the contracts. If that determination is, no
PETITIONER REP. 3’ testimony will be consideredtmentirety.

Based upon the evidence and testimony presentieel la¢aring, the Tax Commission hereby
makes its:

FINDINGS OF FACT

1. The tax in question is sales and use tax.
2. The audit period in question is January 1,12200®ough December 31, 2003.
3. The Division issued a Statutory Notice — Satetldse Tax (“Statutory Notice”) to

PETITIONER on February 18, 2005, in which it impo$$$$$ in additional tax for the audit period,9lu

interest.
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4, PETITIONER is in the business of locating andliree heavy equipment to
construction companies and other businesses.

5. On Amended Schedule 2 of the Statutory Notime[tivision assessed additional tax
on the Petitioner’s sales of 13 pieces of equipiaaiermining that all of the transactions weresaiowed
exempt sales.” The Division included commentshanstchedule, which stated that “[t]he transactiisted
are exempt sales for which valid exemption docuatent was not provided. Acceptable documentatiag m
include: exemption certificates, verification oftaf-state shipment, or purchase order information.

6. PETITIONER is contesting two of the 13 disallalexempt sales, specifically two
sales the Petitioner made to COMPANY A (“COMPANY)A& now defunct STATE 1 company.

7. In 2001, the Petitioner made three sales to CANNPA, as shown on the invoices
submitted as Exhibit P-1. The three sales incthdéwo disallowed sales that the Petitioner isesting , as
well as a third sale that the Division did not asseAll three sales occurred approximately foargerior to
the issuance of the Statutory Notice.

8. The two COMPANY A sales that the Petitionerdstesting are: 1) the February 19,
2001 sale of a EQUIPMENT A for a total of $$$$$¢&@) the April 13, 2001 sale of another EQUIPMENT
B for $$$$$. The third sale to COMPANY A, whictetbivision did not assess, is the February 21, 2001
sale of a EQUIPMENT C for $$$$$$.

9. The invoices for all three COMPANY A sales iratie that the sales were “FOB

1 Utah Code Ann. 870A-2-319(1) provides that #rent“F.O.B. (which means “free on board”) at
a named place” is a delivery term under which:
(a) when the term is F.O.B. the place of shipmidet seller must at that place ship
the goods in the manner provided in this chaptect{8n 70A-2-504) and bear the
expense and risk of putting them into the possassithe carrier; or
(b) when the term is F.O.B. the place of destimgtibe seller must at his own
expense and risk transport the goods to that plade¢here tender delivery of them
in the manner provided in this chapter (Section-20803);
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Utah,” as found in the top section of each invoitwever, the information in the bodies of thedives
differed, as follows:
a. In the body of the February 19, 2001 invoiceofte of the EQUIPMENT A

& EQUIPMENT B at issue, the phrase “FOB: CITY, Udppears.

b. In the body of the April 13, 2001 invoice the other EQUIPMENT B at
issue, there is no additional information.
C. In the body of the February 21, 2001 invoicelierEQUIPMENT C, which
is the sale not assessed, the phrase*CIFY 2, CO” appears.
10. The Division determined that the two conteSITE@MPANY A sales were taxable
Utah sales because the invoice for each transasttimns FOB Utah and because the Petitioner wadattab

locate and provide records indicating that the paaint at issue was shipped for delivery outsiddtah.

Black's Law Dictionary5th ed. 1979) provides that the term “FOB” isadbreviation for “free
on board.” The definition of “free on board” proesithat the seller assumes all responsibilitiescasts
up to the point of delivery. The definition of “IBD provides that title to goods usually passes fe@atier
to buyer at the FOB location.

2 UCA 870A-2-320 defines the term “C.L.F" as falle:
1) The term C.I.F. means that the price includeslump sum the cost of the goods
and the insurance and freight to the named degtinat. .
(2) Unless otherwise agreed and even though uskdiro connection with the
stated price and destination, the term C.I.F. dastin or its equivalent requires the
seller at his own expense and risk to
(a) put the goods into the possession of a caatitire port for shipment and
obtain a negotiable bill or bills of lading covegithe entire transportation to
the named destination; and
(b) load the goods and obtain a receipt from theiera(which may be
contained in the bill of lading) showing that threifht has been paid or
provided for;

Black's Law Dictionary(5th ed. 1979) provides that the term “CIF” isadabreviation for “costs,
insurance, and freight” and means that the “[q]d@@&les price . . . includes cost of goods, freight
insurance.”
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11. In the Explanation of Audit Findings that acqamnied the Statutory Notice, the
Division explained that “[tlhe Preliminary Noticead January 3, 2006 has been amended to reflect ou
concurrence with additional information provided...One sale to COMPANY A was deleted since the
equipment was shipped out-of-state.”

12. The Petitioner could only locate a shippingudnent for one of its three sales to
COMPANY A. This shipping invoice from COMPANY BCOMPANY B”), submitted as Exhibit P-2, is
dated February 23, 2001 and relates to the Feb@igr2001 sale of the EQUIPMENT C, which was not
assessed. The shipping invoice shows that thiédPeti was charged to have the EQUIPMENT C shipped
STATE 1.

13. The Petitioner asserts that all three sal€&QMPANY A (i.e, the two contested
sales and the third sale that was not assessee)wetaxable sales made in interstate commercaybedn
each instance, the equipment was shipped for dglgtside of Utah.

14. The Petitioner argued that it could not locatg documents directly related to
shipping the equipment at issue in the two conteséées, not only because COMPANY A had gone out of
business, but also because the sales were apptekrfaur years old by the time the Statutory Neticas
issued. The Petitioner contends that COMPANY B, dcbmpany hired to deliver the equipment, did not
employ a four-year retention policy for shippingcdments. As a result, the Petitioner relied on the
testimony of PETITIONER REP. 3 as evidence thatefpgipment was shipped to STATE 1.

15. PETITIONER REP. 3 is the general manager ofPEONER and works under the
direction of OWNER, the company’s owner. As geheranager, PETITIONER REP. 3’ duties include
overseeing the day-to-day operations of the comsaging that machinery clears customs, and bwayidg
selling equipment. PETITIONER REP. 3 Testimony.

16. OWNER negotiated with and entered into an coatract with COMPANY A for
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the sale of the equipment at issue. The Petitisheokkeeper, OWNER’S SPOUSE, prepared the ingoice
sent to COMPANY A (Exhibit P-1). PETITIONER REPdRI not participate in negotiating the contracts
with COMPANY A or preparing the invoices that thetfloner sent to COMPANY A. PETITIONER REP.
3 Testimony.

17. PETITIONER REP. 3 has been employed at PETNER for ten years, including
2001, the year the two COMPANY A transactions auésoccurred. PETITIONER REP. 3 arranged for
COMPANY B to pick up the equipment at issue intilie contested transactions and deliver it to STATE

PETITIONER REP. 3 Testimony.

18. PETITIONER REP. 3 was present when COMPANY &dked the equipment at
issue for delivery to COMPANY A. COMPANY B billddETITIONER for the costs to ship the equipment
at issue to STATE 1. PETITIONER REP. 3 Testimony.

APPLICABLE LAW

1. Utah Code Ann. 859-12-103(1) provides that t§a]is imposed on the purchaser as
provided in this part for amounts paid or chargattiie following transactions: (a) retail salegafgible

personal property made within the state; . . .”

2. Utah Admin. Rule R865-19S-44 (“Rule 44”) pro\sdguidance in determining when
a sale is made in interstate commerce, as follows:

A. Sales made in interstate commerce are rimesuto the sales tax imposed.
However, the mere fact that commodities purchaséttah are transported beyond
its boundaries is not enough to constitute thestation of a sale in interstate
commerce. When the commaodity is delivered to theebin this state, even though
the buyer is not a resident of the state and itémttansport the property to a point
outside the state, the sale is not in interstamengerce and is subject to tax.
B. Before a sale qualifies as a sale madeterstate commerce, the following
must be complied with:
1. the transaction must involve actual and physimavement of the property
sold across the state line;

-6 -
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2. such movement must be an essential and notatental part of the sale;
3. the seller must be obligated by the expressavoidable implied terms of
the sale, or contract to sell, to make physicaldey of the property across a
state boundary line to the buyer;
C. Where delivery is made by the seller tommon carrier for transportation to
the buyer outside the state of Utah, the commanieras deemed to be the agent of
the vendor for the purposes of this section regasdbf who is responsible for the
payment of the freight charges.

3. UCA 859-12-106(2) (2001), which is currentyuhd at Section 59-12-106(3),

provided that a seller must obtain an exemptiotifeete, as follows:

For the purpose of the proper administration of tiapter and to prevent evasion
of the tax and the duty to collect the tax, it balpresumed that tangible personal
property or any other taxable transaction undes&ction 59-12-103(1) sold by any
person for delivery in this state is sold for sggause, or other consumption in this
state unless the person selling the property, imgervice has taken from the
purchaser an exemption certificate signed by aaditg the name and address of
the purchaser to the effect that the property, jtenservice was exempted under
Section 59-12-104. The exemption certificates shalhtain information as
prescribed by the commission.

4, Utah Admin. Rule R865-19S-23 ("Rule 23") proddgiidance concerning a seller’s

responsibility to obtain exemption certificates falfows:

A. Taxpayers selling tangible personal propertgervices to customers exempt
from sales tax are required to keep records velfthe nontaxable status of those
sales. Records shall include:
1. sales invoices showing the name and identith@ttustomer; and
2. exemption certificates for exempt sales of talegpersonal property or
services if the exemption category is shown onekemption certificate
forms.

E. The burden of proving that a sale is for resaletherwise exempt is upon the
vendor. If any agent of the Tax Commission recuitst vendor to produce a valid
exemption certificate or other similar acceptahliglence to support the vendor's
claim that a sale is for resale or otherwise exemptl the vendor is unable to
comply, the sale will be considered taxable andtéxeshall be payable by the
vendor.”
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follows:

5. Utah Code Ann. §59-12-111(A) requires a salgdit@nsee to keep records, as

Each person engaging or continuing in any busimettgs state for the transaction
of which a license is required under this chaptalls (a) keep and preserve
suitable records of all sales made by the persehather books or accounts
necessary to determine the amount of tax for thleatoon of which the person is
liable under this chapter in a form prescribedh® ¢ommission;

(b) keep and preserve for a period of three ydassieh books, invoices, and other
records; and

(c) open such records for examination at any timéhle commission or its duly
authorized agent.

6. Utah Admin. Rule R865-19S-22(A) (“Rule 22") prdes guidance

concerning the sales tax records a seller is requo keep, as follows in part:

Every retailer, lessor, lessee, and person doirsinbas in this state or storing,
using, or otherwise consuming in this state tamgp®@rsonal property purchased
from a retailer, shall keep and preserve complettamlequate records as may be
necessary to determine the amount of sales anthuder which such person or

entity is liable. . . .

DISCUSSION AND CONCLUSIONS OF LAW

As explained earlier, the Commission has deniedDilision’s Motion in Limine and will

consider PETITIONER REP. 3’ testimony in determinivhether the invoices relating to the two contksides

are integrated contracts that express, in writimgfinal and complete expression of the agreebmteen the

Petitioner and COMPANY A. PETITIONER REP. 3 tastifthat the Petitioner and COMPANY A entered into

an oral contract or contracts for the purchasé®feguipment at issue. As a result, neither peaty able to

produce a written document that the Petitioner @8#MPANY A both signed and that showed the terms to

which they agreed. Although the Petitioner pregaiee invoices, there is no evidence to suggesdt tha

COMPANY A participated in their preparation or caned with their contents. For these reasons, the

Commission finds that the invoices are not writtenuments that the parties adopted as the finat@mglete

expression of their agreements and, thus, arategfrated contracts. Accordingly, the Commissitircansider

PETITIONER REP. 3’ testimony and give it the weiijltleems appropriate in deciding whether or netivo

- 8 -
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contested sales are taxable Utah sales or nonéasalels made in interstate commerce.
Under Rule 44(B), a transaction is deemed to b&learsade in interstate commerce if the

following conditions are met:

1. the transaction must involve actual and playsimmovement of the property

sold across the state line;

2. such movement must be an essential and rniotigental part of the sale;

[and]

3. the seller must be obligated by the expressmavroidable implied terms

of the sale, or contract to sell, to make phydiedivery of the property across
a state boundary line to the buyer;

In accordance with the rule, a sales contract dotipnent qualifies as a nontaxable sale made ansitate
commerce, if the seller delivers the equipmentgrthe equipment delivered out-of-state. The Riridid not
assess the Petitioner’s sale of the EQUIPMENTGQ&PANY A because a shipping invoice showed that th
Petitioner arranged and paid to have the truckeleld out-of-state, even though the “FOB Utah” &DiF
STATE 1” terms listed on the sales invoice do rmiatusively show where title passed and where ésliv
occurred.

Similarly, the Petitioner claims that the “FOB Utédrms that exist on the invoices for the two
contested sales were not intended to mean that QDM took physical possession of the equipmetuttiah.
The Petitioner argues that it arranged and patifpthe equipment at issue to STATE 1 in the saiaraner as
the EQUIPMENT C, which was not assessed. Althdbglshipping invoices and other documents assdciate
with the two contested sales were not availabéePttitioner had PETITIONER REP. 3 provide oralreany
to support its argument that the equipment at isssedelivered out-of-state and, thus, nontaxabs snade in
interstate commerce.

The Division argues, however, that oral testimarigsufficient to show that the two contested
sales were nontaxable sales made in interstate earaneiting the Utah Supreme Court’s decisicrummurru

Trades, Inc. v. Utah State Tax Comn862 P.2d 715 (Utah 1990). In that case, a taeqdig not collect sales
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tax on its sales for resale and out-of-state sdlks.taxpayer also failed to keep adequate reeomdsould not
produce exemption certificates concerning the &etitns. Instead, the taxpayer substituted cséihteny to
prove that the sales were exempt. Under thesenastances, the Court found:

It is clear from the record that Tummurru faileckaep adequate records with

regard to its sales and that it was unable to predie necessary exemption

certificates. The purpose for the statutory requast that merchants keep

records of their sales and exemptions is to preteen¢vasion and tax fraud. In

the instant case, the Tax Commission properly deterd that where Tummurru

could not uphold its burden of proving that theesakere made in interstate

commerce or for resale by providing records of exéon certificates, the sales

tax would be levied. Tummurru's failure to keeporels necessarily requires this

result because oral testimony is not an adequéatisute for accurate record

keeping.

When theTummurrudecision was issued in 1990, a specific provisidsted in Section 59-12-
104(12)(1987) that exempted “sales of use of ptgpehich the state is prohibited from taxing untes
Constitution or laws of the United States or uridedaws of this state®which include sales made in interstate
commerce. Prior to the legislature deleting trengption in the mid-1990’s, the Court foundummurruthat a
seller was obligated to keep exemption certificategher records, as set forth in Section 59-1&-A)and Rule
23, to prove that an out-of-state sale was noestibp Utah taxation.

It is arguable that the exemption in Section 5%02¢12)(1987) was never necessary to
preclude the taxation of out-of-state sales, asXegnption has been deleted. However, the re@egikg
requirements of Section 59-12-106(2) and Rule 23pecifically tied to the exempt sales listedént®n 59-
12-104. Aslong as the exemption for out-of-stales was among the exemptions listed in Sectidi2584, it
was clear that those record keeping requiremeipigedo a seller’s out-of-state sales, in additioiits other

exempt sales. Once the legislature deleted thefatiate sales exemption from Section 59-12-10digver, the

connection between out-of-state sales and thed&eaping requirements of Section 59-12-106(2)Ruid 23

3 This provision was deleted from Utah law in thigl-1990’s and, thus, no longer existed as of the
audit period.
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ceased to exist. For this reason, the Petitiorggres that a seller who makes out-of-state sales lenger
required to procure an exemption certificate.

The Commission agrees that a seller is not regtorptbcure an exemption certificate to prove
that a sale qualifies as an out-of-state sale.eb@r, the Commission’s exemption certificate, U&E08n TC-
721 (Rev. 5/06), does not list out-of-state sadesgpecific exemption. Nevertheless, the Comanisshesitant
to find that the portion of theummurrudecision relating to oral testimony no longer &splo a seller’s duty to
keep records concerning its sales to customerthar states. The Commission notes that Sectict?5Bt1
requires a seller to maintain records for threesyaad Rule 22(A) requires a seller to maintairetpste records
as may be necessary to determine the amount efaatiause tax for which such person may be liatideth of
these provisions require the Petitioner to mairtsmecessary records to determine a seller’s Eaddiability.

For these reasons, the Commission findsTaatmurrustill applies to sales made in interstate commancke
that oral testimongloneis not an adequate substitute for accurate retopsve that a sale is a nontaxable out-
of-state sal€.

The Commission finds PETITIONER REP. 3’ testimooye credible and to show that the
Petitioner arranged and paid to ship the equipatdéssue to STATE 1. Were there no documentadeade to
corroborate his testimony, the Commission woulellikind that, pursuant to the principles statetlimmurry
the Petitioner had failed to provide adequate exidao prove that the two contested sales werexrahble out-
of-state sales. However, in this matter, the iBatir submitted documentary evidence that indiyesttpports
PETITIONER REP. 3’ oral testimony. In additionchese of the statutory changes that have occuirregl s
Tummurry the controlling record keeping statute that npplias to nontaxable out-of-sales is Section 59-12-

111, not Section 59-12-106(2). These factors appetitferentiate this matter from the circumstesmidescribed

4 As a result, the burden of proof to prove thaal is not subject to Utah sales and use tdeis t
same, whether a sale made in interstate commeecedstaxable sale, as the Petitioner argues, or an
exempt sale, as the Division argues.

- 11 -
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in Tummurru

The Petitioner made three sales to COMPANY A withiwo-month period in early 2001, with
two of the sales occurring within two days of omether. The Commission finds it credible that plagties
would have entered into a similar contract fortladee sales. The existence of the invoice foistile of the
EQUIPMENT C and its related shipping invoice ards that show that Petitioner arranged and paiip at
least one of the items sold to COMPANY A to STATEHurthermore, all three invoices to COMPANY A
contained the term “FOB Utah,” and yet the one &alevhich the shipping document could be located w
shown to be a nontaxable out-of-state sale. Morgaltbough title for a sale that is FOB Utah magsin Utah,
Rule 44(C) makes it clear that a sale that is FQ@&hUk still in interstate commerce if the delivenytah is
made to a common carrier.

The connection between the three COMPANY A sabesavailability of documentary evidence
showing that one of the COMPANY A sales was a natike out-of-state even though its invoice conthihe
term “FOB Utah,” the oral testimony, and the thyeer retention policy required under Section 5%12-are all
factors that convince the Commission that the orstances in this matter differentiate it from tinelanstances
in Tummurru For these reasons, the Commission finds thfitieat documentary evidence exist to corroborate
PETITIONER REP. 3’ testimony that the Petitioneaaged and paid to have the equipment at issupeship
STATE 1. Accordingly, the Commission finds that ttvo contested COMPANY A sales are nontaxablebut-
state sales.

DECISION AND ORDER

Based upon the foregoing, the Commission findsttiestiwo contested COMPANY A sales,
specifically the February 19, 2001 sale of a EQUENM A for a total of $$$$$ and the April 13, 20Gies
of another EQUIPMENT B for $$$$$, are nontaxabledaftstate sales. Accordingly, the Commission csde

that these two sales be removed from the Divisias®essment. It is so ordered.



Appeal No. 05-0317

DATED this day of 2007.

Kerry Chapman
Administrative Law Judge

BY ORDER OF THE UTAH STATE TAX COMMISSION:

The Commission has reviewed this case and the sigaexd concur in this decision.

DATED this day of 2007.
Pam Hendrickson R. Bruce Johnson
Commission Chair Commissioner
Marc B. Johnson D’Arcy Dixon Pignanelli
Commissioner Commissioner

Notice of Appeal Rights: You have twenty (20) days after the date of thider to file a Request for
Reconsideration with the Tax Commission Appeald piisuant to Utah Code Ann. §63-46b-13. A Request
for Reconsideration must allege newly discoveradence or a mistake of law or fact. If you do filet a
Request for Reconsideration with the Commissids,dfder constitutes final agency action. You hairty

(30) days after the date of this order to pursuaécjal review of this order in accordance with Utabde
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Ann. 8859-1-601 and 63-46b-13 et seq.
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